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FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER DI SM SSI NG PETI TI ON FOR ELECTI ON

On January 30, 1991, the Wsconsin Education Association Council filed
with the Wsconsin Enploynment Relations Conmission a petition by which it
sought a representation election for a claimed bargaining unit described as the
bus drivers and bus nechanics in the enploy of the Mlrose-Mndoro School
District. Fol |l owi ng unsuccessful attenpts by the Commission to obtain a
stipulation for election, hearing in the matter was held on July 17, 1991, in
Mel rose, W sconsin, before Examiner Stuart Levitan, a nmenber of the
Conmmi ssion's staff. A steno-graphic transcript of the hearing was prepared and
submitted to the parties by August 9, 1991. The Association and District filed
witten briefs on Septenber 9, 1991. The Commi ssion, being fully advised in
the prem ses, hereby nakes and issues the following Findings of Fact,
Concl usion of Law, and Order Dismissing Petition for Election.

FI NDI NGS OF FACT

1. The W sconsin Education Association Council, hereafter WEAC or the
Association, is a labor organization with offices at P.O Box 8003, Madison,
W sconsin 53708-8003.

2. The Melrose-M ndoro School District, hereafter the District, is a

muni ci pal enployer with offices at Route 2, Box 300, Ml rose, Wsconsin 54751.

The only District enployes currently represented for the purposes of

collective bargaining are certificated teachers who are represented by the
Associ ati on.

3. The District enploys the follow ng nonprofessional support staff
enpl oyes:

- 12 bus drivers
- 11 cust odi al / mai nt enance
- 6 custodi an/ bus drivers
- 2 cust odi ans
- 1 bus mechanic
- 1 nmmi nt enance/ nechani c
- 1 mai nt enance/transportati on supervisor
- 9 food service
- 11 ai des
- 3 office
- 2 secretaries



- 1 bookkeeper

The Associ ation seeks an election in a bargaining unit consisting of the 12 bus
drivers and the one bus nechanic. The District contends that a unit consisting
of all support staff is appropriate. The parties agree that the
mai nt enance/transportation supervisor could be excluded from the Association's
proposed unit as a supervisory enploye. As the Association does not seek an
el ection involving custodial/nmaintenance enpl oyes, food service workers, aides,
secretaries or the bookkeeper, the parties did not litigate the potential
supervisory or confidential status of any of these enpl oyes.

4. The 12 bus drivers transport students on regular runs to and from
schools and nust possess a Commercial Driver's License. They are also
responsible for cleaning the interior and exterior of their bus. The six

custodi an/bus drivers perform mnor nechanical repairs, sonme cleaning, and
serve as bus drivers during extra-curricular trips and when a substitute is
needed on a regular run. The custodi an/bus drivers nust also possess a
Commercial Driver's License. Five of the six custodian/bus drivers spend no
nmore than 7% of their tine driving; the sixth divides her time during the
school year 75% driving a regular route and 25% transporting hot |unches from
the kitchen to various buildings and during the sumer perfornms 100% cust odi al
wor K. The two custodians have the prinmary cleaning responsibilities in the
school buildings in addition to performng mnor repairs. The bus nechanic is
responsible for the repair and naintenance of all buses and on rare occasions
will drive a bus. The maintenance mechani c has general maintenance and repair
responsibilities for District facilities and in energency situations wll
repair buses.

5. Bus drivers, custodian/bus drivers, custodians and nechanics are
all supervised by the one person who holds the positions of the Maintenance
Supervi sor and Transportati on Supervisor. For at least the past 16 years,
these two positions have been conbined and held by a single District enploye.

6. Food service enployes have responsibility for preparation and
service of lunch to students and are supervi sed by the Food Service Supervisor.

7. Aides maintain materials in the library, assist students and
teachers in the classroom nmaintain audiovisual materials, and assist in the
use of equipnent. Al aides also perform certain clerical work and are
supervi sed by the school principal. The Secondary Secretary perfornms a w de
variety of clerical and related responsibilities and is supervised by the high
school princi pal . The Bookkeeper performs various payroll and bookkeeping
functi ons. The Executive Secretary perfornms various functions for and is

supervi sed by the Superintendent of School s.

8. During the 1980's, after discussions with various nenbers of the
support staff, the District established a support staff wage structure
referenced to the wage rate of the Bookkeeper, the highest paid non-
pr of essi onal position. Bus drivers, custodian/bus drivers, custodians and
nmechanics are paid 79 - 85% of the wage rate of the Bookkeeper. Food service
pay ranges from 50 - 70% of the Bookkeeper rate. Secretarial pay ranges from
75% - 100% of the Bookkeeper rate with aides being paid at a 64% rate.

9. Al bus drivers and aides work a 9 nonth schedule with some drivers
and aides working an additional nonth under a supplenmental contract during
sumrer  school . Food service enployes wrk a 9 nonth schedule.

Cust odi al / mai nt enance and office enpl oyes work a 12 nonth schedul e.

10. Bus drivers work a split norning/afternoon shift. Prior to the
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1991-92 school year, with one possible exception, bus drivers worked |ess than
20 hours per week. Effective with the 1991-1992 school year, it is anticipated
that three of the 12 drivers will work nore than 20 hours per week. Custodial/
mai nt enance enpl oyes work 40 - 45 hours per week. Food service enployes work
15 - 35 hours per week. Aides work approximately 35 hours per week with office
personnel working 40 hours per week.

11. Bus drivers and the bus nmechanic have a primary work | ocation which
is distinct fromthe primary work |ocation of all other enployes. However, the
bus nmechanic's primary work | ocation differs fromthat of the bus drivers.

12. Support staff working 12 nonths a year (custodial/nmaintenance and
office enployes) are eligible for 7 holidays, 12 sick |eave days per year
accunulated up to 70 days with an annual payout of $10 for each day in excess
of the maxi mum accunulation, 2 personal days deducted from sick |eave, 2
enmergency days, two weeks vacation, health, dental and disability insurance
benefits, and participate in the Wsconsin Retirenent System Support staff
working 9 nonths a year (bus drivers, food service, aides) and nore than 20
hours per week (all aides, some bus drivers and food service) are eligible for
4 - 5 paid holidays, nine sick |eave days accumulated up to 60 days with an
annual payout of $10 for each day in excess of the maxi mum accumulation, 1
personal day deducted from sick leave, 2 energency days, health, dental and
disability insurance benefits, and participate in the Wsconsin Retirenent
System Support staff working a 9 nmonth schedule and |less than 20 hours per
week (nmost bus drivers and sone food service) are eligible for no fringe
benefits with the exception of bus drivers who receive five non-accunul ating
si ck days.

13. Beginning in 1989-1990, when determ ning the wages, hours and
conditions of enployment of the support staff, the District followed an
i nfformal procedure which involved neetings between a support staff committee
and the Superintendent of Schools and wth recomendations from the
Superintendent then subnmitted to the Board of Education for its wunilateral
i mpl enent ati on. The enploye group consisted of two custodian/bus drivers, a
food service worker and an aide. Prior to 1989, the Superintendent had separate
di scussions with various enployes, the results of which were then presented as
a package to the Board with the Superintendent's reconmmendation. During the
1980's, the bus drivers separately and ultimately successfully |obbied the
District for sick leave benefits and pay parity for special education and
regul ar bus runs.

Based on the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

A bargaining unit consisting of bus drivers and the bus nechani c enpl oyed
by the Mlrose-Mndoro School District is not an appropriate collective
bargai ning unit within the neaning of Sec. 111.70(4)(d)2 a., Stats.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssi on nakes and issues the follow ng

ORDER 2/

2/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
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The petition for election is di smssed.

G ven under our hands and seal at the Cty of

Madi son, Wsconsin this 14th day of February,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

| concur

A. Henry Henpe, Chalirperson

followi ng the procedures set forth in Sec. 227.53, Stats.
conti nued
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1/

conti nued

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

cont i nued
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1/ conti nued

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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MELROSE- M NDORO SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER DI SM SSI NG PETI TI ON FOR ELECTI ON

POSI TI ONS CF THE PARTI ES

In support of its petition, the Association asserts and avers as foll ows:

The question for the Conmission is not whether a unit
of bus drivers and nechanics is the nobst appropriate,
but only that it be an appropriate unit. Here, even
acknowl edging the anti-fragnmentation policy, t he
evi dence supports a finding that the bus drivers and
nmechani cs share a comunity of interest sufficient to
establish that such a unit is appropriate.

The duties and skills of the subject enployes are
distinct from those of all other enployes. For
exanpl e, the subject enployes have 33 separate job
duties; the lunch program enploye has one job duty.
Further, the drivers duties include such matters as
being responsible for the safety, transportation and
di scipline of students, which in degree and conbi nation
are unique from any other enploye. Mor eover, the
drivers have restrictions (a ban on consuning al coho
within six hours of starting a bus run) and |icensing
(a comercial drivers license) which are unique anong
District enployes as conditions of enploynent.

The wages, hours and conditions of enploynment of the
subj ect enployes are distinct as conpared to those of
ot her enpl oyes. The hours are distinct in that the
drivers, alone anong District enployes, work a split
schedule of a norning and afternoon route. A
conparison of benefits reveals an equally great
distinction, as follows: The baker, cook, library
ai de, audiovisual aide, mechanic, custodian, cleaning
person, and secretaries all receive health, dental and
disability insurance, paid holidays, participation in
the Wsconsin Retirenment System and the accunul ati on of
sick leave to at least 60 days; except for the
nechanic, custodian and «central office executive
secretary, they all also receive at |east one persona
day off; the nechanic, custodian and secretaries also
receive at |east two weeks vacation. The bus drivers,
on the other hand, receive no health, dental or
disability insurance, get no holiday, vacation or
personal day, are not participants in the WRS, and
cannot accunul ate sick |eave. Wiile the issue of
i nsurance was the subject of conflicting testinony, the
record establishes that there exists no clear and
defined District policy to provide insurance even to
bus drivers working nore than 20 hours per week.
Clearly, the bus drivers do not share the same benefits
as other support staff enployes.

The bus drivers share comon supervision with the
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cust odi ans, but only because the District has chosen to

have one individual fill the two distinct positions of
Bus Driver Supervisor and Custodian Supervisor.
Further, the bus drivers have no commbn supervision
wi th any other enployes.

The bus drivers and mechanics have a separate and
distinct worksite, in that their work place is their
bus and the bus garage. No other enploye uses the
buses or perforns duties at the bus garage.

The bargaining practice has varied from year to year,
but nothing in the record shows that the support staff
as a whole, including the drivers, did, as the District
argues, bargain as a group. The contracts for 1989-90
and 1990-91 reflect all enployes in tw aspects;
custodians only in two aspects; bus drivers in three
aspects; part-tinme enployes who are not bus drivers in
one aspect, and all enpl oyes who are not bus drivers in
one aspect. Moreover, the District's adm ssion that
there are no records nmaintained reflecting any
negotiations with support staff, and the District's
failure to provide testimony on this point, further
show that the support staff did not bargain as one

group.
The unit sought by the Association will not result in
undue fragmentation of bargaining units. The
Conmi ssion  has  not infrequently approved units

consi sting of only one category of school support staff
enpl oye. Further, the size of this unit (between 9 and
10.5 enployes) is reasonable for representation, and
inthis district, very average.

Finally, the subject positions share a community of
interest distinct fromthat of other enployes, in that
they have both requirements and responsibilities which
are unique as conditions of enploynent.

Accordingly, as the bus drivers/mechanics are the only
enpl oyes seeking representation, and as the subject
enpl oyes constitute an appropriate bargaining unit, an
el ection should be directed in the unit as sought.

In support of its position that the petition should be dismssed, the
District asserts and avers as foll ows:

As a bargaining unit consisting of only bus drivers and
bus nechanics would result in undue fragnmentation, and
is not justified by a unique comunity of interest of
t he subj ect enpl oyes, the sought bargaining unit is not
an appropriate one.

Pursuant to the statutory nandate to avoid undue
fragmentati on wherever possible, the Conm ssion nust
bal ance stability with the need to ensure that the
unique interests of a given group of enployes not
becone subordinate to the interests of another
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bar gai ni ng group. Here, creation of the sought unit

would result in undue fragnentation, potentially
requiring the District to negotiate with nultiple
bargai ning units. The potential for six bargaining

units for the 42 enployes would obviously be highly
bur densone.

Further, there is no evidence the interests of the bus
drivers have been subordinated to the interests of
ot her enployes. In 1989, the enploye negotiators were
two custodian/bus drivers, a food service worker and a
teaching aide; they were successful in achieving the
wage and benefit goals of the bus drivers, particularly
regarding sick I|eave days. Bus drivers were not
formally on the negotiating team because, (a), the
enpl oyes wanted to have on their team a nunber equal to
that on the Board's team and (b), no bus driver had
sufficient interest to be on the bargaining team
Thus, because the interests of the subject enployes
have been well-represented by other classifications of
support staff enployes, there is no need for a separate
bargai ning unit.

The bargai ning history shows that the District has net
with representatives of all classifications of support
staff to discuss wages, hours and conditions of
enpl oynent . The District receives input across-the-
board, and inplenments changes in a |ike nmanner.

The wages and fringe benefits are simlar for al
enpl oyes of the District, and the hours and conditions
of enploynent are not so different as to justify a
separate bargaining unit for the subject enployes. The
wages of all enployes are reflected on a naster
schedul e which conpares all positions on the sane
standard. Allowing for distinctions for nine and 12 -
nmont h enpl oyes, all support staff working nore than 20
hours per week receive an amount of sick |eave,
personal |eave, energency |eave and holidays. The only
benefit bus drivers appear to have is five days of sick
| eave, non-accunul ati ve.

Wil e testimny on the question of whether bus drivers
wor ki ng nore than 20 hours per week nay appear sonewhat
conflicting, unrefuted testinony makes clear that any
enpl oye, regardless of classification, neeting that
threshol d becones eligible for that benefit. Al though
the superintendent could not cite an official school
policy on this point, the question is noot because
there was never a tine prior to the 1991-1992 school
year that any bus drivers met the 20-hour test; when a
bus driver did neet the threshold for the 1991-1992
school year, however, the District was prevented from
offering the benefits because the pendency of the
representation petition, filed January 31, 1991, neant
it would have been a prohibited |abor practice for the
District to make any changes in the conditions of
enpl oynent of the support staff enployes. The
proposals reflected in exhibit 11 were never acted
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DI SCUSSI ON

upon, and cannot be given weight refuting the facts of
this clear testinony.

Further, there is nothing significantly different about
the hours worked by the bus drivers, other than that

drivers assigned to a particular route will work a
split shift. Oher support staff work during the day;
sone staff work evening. There is nothing to the

matter of hours worked that would justify a separate
unit.

Nor are the duties and skills of the subject enployes
substantially distinct from those of other support

staff. QO her enployes are just as responsible for
supervi sion, safety and discipline as are the bus
drivers. The requirenent of a comercial drivers

license is also not probative; as its conditions are
simlar to those for a regular drivers license, it's
not unduly difficult to obtain; further, since the
District plans to continue using custodians as bus
drivers, and a CDL is required by anyone who drives a
bus, the duties and job requirenents of these two
classifications remain very simlar. As six of the
ni ne custodi ans devote between five and 75 percent of
their time to driving extra-curricular routes, a
particularly close relationship exists between the bus
drivers and the custodians/drivers. A separate
bargaining unit of bus drivers could severely hanper
the District's ability to assign extra-curricular
rout es.

As all support staff work with students in a non-
prof essional capacity in support of the District's
educational mssion, they all share a community of
interest with each other. The Association's position
nmust be di sm ssed on this point alone.

The subj ect enpl oyes al so share comon supervision with
t he cust odi al enpl oyes, under t he
Transportati on/ Mai nt enance Super vi sor. The
Association's attenpt to characterize the bus driver's
i ndi rect supervision cannot be taken seriously.

While the primary work site of the drivers is their
bus, they do pick up and drop off at the schools, where
all other support staff work. In any event, the
criteria of comon/di sparate work site deserves little
wei ght .

Accordingly, because a separate unit would result in
undue fragmentation, and is not justified on the
grounds of bargaining history, unique community of
interest, commonality of wages and fringe benefits,
nature of duties and common supervision, the petition
for a bargaining unit of bus drivers and bus mechanic
nust be di sm ssed.
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Section 111.70(4)(d)2.a., Stats., provides in pertinent part:

The conmission shall determne the appropriate
bargaining unit for the purposes of collective bar-
gai ni ng and shall whenever possible avoid fragnentation
by maintaining as few units as practicable in keeping
with the size of the total municipal work force. In
maki ng such a determ nation, the conm ssion nay decide
whether, in a particular case, the enployes in the sane
or sever al depart nents, di vi si ons, institutions,
crafts, professions or other occupational groupings
constitute a unit.

When exercising our statutory discretion to determ ne whether a proposed
bargaining unit is appropriate, we consistently consider the follow ng factors:

1. Whet her the enployes in the unit sought share a
"community of interest" distinct from that of
ot her enpl oyes.

2. The duties and skills of enployes in the unit
sought as conpared with the duties and skills of
ot her enpl oyes.

3. The simlarity of wages, hours and working
conditions of enployes in the unit sought as
conpared to wages, hours and working conditions
of other enpl oyes.

4. Whet her the enployes in the unit sought share
separate or comon supervision with all other
enpl oyes.

5. The degree to which the enployes in the wunit

sought have a common or excl usive workpl ace.

6. Whether the wunit sought wll result in undue
fragmentation of bargaining units.

7. Bar gai ning history. 3/

The phrase "community of interest” as used in Factor 1 refers to a
consi deration of whether the enployes participate in a shared purpose through

their enploynment. 4/ In our decisions, we also use the phrase "community of
interest” when sunmarizing our consideration of Factors 2 - 5 above, by which
we determ ne whether enployes share similar interests. Thus, when eval uating

whet her enployes in a proposed unit share a community of interest, we exam ne
factors 1 - 5 to determ ne whether the enpl oyes involved share a common purpose
and simlar interests. 5/

2/ Arrowhead United Teachers v. WERC, 116 Ws.2d 580 (1984).

4/ Supr a.
5/ As the Court noted in Arrowhead at 592:

when reviewi ng the conm ssion's decisions, it appears
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The fragnmentation criterion reflects our statutory obligation to "avoid
fragmentation by maintaining as few units as practicable in keeping with the
size of the total nunicipal workforce." 6/

The bargaining history criterion 7/ involves an analysis of the way in
whi ch the workforce has bargained with the enployer or, if the enployes have
been unrepresented, an analysis of the developnent and operation of the
enpl oye/ enpl oyer relationship. 8/

Based upon long standing Comm ssion precedent, we believe it is well
understood by the parties that within the unique factual context of each case,
not all criteria deserve the same weight 9/ and thus a single criterion or a
conbination of criteria listed above nmay be determ native. 10/

Applying the facts of this case to the community of interest criteria, we
reach the follow ng concl usions.

The bus drivers and bus nechanic do not have a "community of interest”
distinct from other non-professional enployes. Al  non-professional staff
share the purpose of supporting the educational process. Blue collar enployes
support the process by maintaining and providing a satisfactory physical
environment. More specifically, the maintenance and custodi al enpl oyes provide
safe and cl ean buildings. Food services enployes prepare and serve neals. Bus
drivers and custodi an/bus drivers transport students to school in a clean and
safe environnent.

The primary duties and skills of the bus drivers and bus nechanic are
distinct from those of other support staff. However, other blue collar
enpl oyes (the six custodian/bus drivers) occasionally share duties and skills
of driving a bus or performng bus maintenance (the naintenance nechanic).

t hat the concept (community  of i nterest)
involves simlar interests among enployes who
also participate in a shared purpose through
their enploynent. (Enphasis supplied.)

6/ Section 111.70(4)(d)2.a., Stats.

7/ Bargaining history is a distinct |abor relations concept which should be
anal yzed separately fromcomunity of interest. Qur concurring colleague
finds bargaining history is a conponent of the community of interest
anal ysis. See Adans County, Dec. Nos. 27093 and 27094 (WERC, 11/91).

8/ Marinette School District, Dec. No. 27000 (WERC, 9/91).

9/ Shawano- Gresham School District, Dec. No. 21265 (WERC, 12/83); Geen
County, Dec. No. 21453 (WERC, 2/84); Marinette County, Dec. No. 26675
(VERC, 11/90). Wth respect to our colleague's criticisns of the 7
Factor Test (Pl1l, last paragraph of concurrence), we sinply do not agree
with his assessment.

10/ Conmon purpose Madi son Metropolitan School District, Dec. Nos. 20836-A
and 21200 (WERC, 11/83); simlar interests, Mirinette School District,
supra; fragnentation, Colunbus School District, Dec. No. 17259 (VERC
9/79); bargaining history, Lodi Joint School District, Dec. No. 16667
(VERC, 11/78).
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Further, during the school year, another enploye drives a bus 75% of the tine
and transports food for the food service departnent the remaining 25% During
the summer this same enpl oye spends 100% of her time as a custodian. The fact
that enployes perform work in different job classifications is particularly
i mportant.

The wages and fringe benefits of the bus drivers and bus mechanic are not
distinctive. Al support staff are paid based on a benchnmark analysis system
derived fromthe wage rate paid to and responsibilities of the bookkeeper. Bus
drivers, custodian/bus drivers, custodians and nechanics are paid 79 - 85% of
t he bookkeeper rate. Food service pay ranges from 50 - 70% of the bookkeeper
rate. Secretarial pay is in the 75 - 100%range with aides at 64%

While bus driver eligibility for fringe benefits is not entirely clear
from the record, we are ultimately satisfied that bus drivers who work nore
than 20 hours per week would receive the sane fringe benefits as do all other
support staff personnel who neet that 20 hour threshold. Except for five days
of sick leave, those bus drivers (the mgjority) who work |less than 20 hours
share an absence of any fringes with those food service workers who also fal
bel ow t he 20 hour threshol d.

The hours of the bus drivers (but not, however, the bus nechanic who is
included in the wunit sought) differ to some extent from those of other
enpl oyes, in that the bus drivers work a split shift. The bus drivers, as do
sone ot her support enployes, work a school year (9 nonths) schedule. Sonme bus
drivers, as well as sone school year support enployes, nmay work an additiona
nmont h during the sunmer.

Bus drivers and the bus mechanic do not have separate supervision but
rather |ike the bus driver/custodians and the custodi ans, are supervised by the
Mai nt enance/ Transportati on Supervi sor. Whi l e published job descriptions used
by the District in the past indicate separate positions of Mintenance
Supervi sor and Transportation Supervisor, currently, and at |east for the past
four years, the sane individual has held both positions. Mor eover, an
organi zational flow chart received into evidence has both custodians and bus
drivers reporting to a position I|abeled "Miintenance and Transportation
Supervisor" (with the custodians also reporting to respective building
principals). Thus, based on current practice of several years duration, we are
satisfied that the bus drivers and custodi ans have comon, shared supervi sion.

The primary workplace of the bus drivers is distinct from other enployes
i ncluding the bus nmechanic who is also included in the unit sought. The schoo
bus workpl ace is, noreover, a work-place which is shared, to a linted extent,
with six custodian/bus drivers who bus students to and from extra-curricul ar
events and substitute for the home-school route drivers and by the one enpl oye
who drives bus 75% of the tine during the school year

Based upon the foregoing, we conclude the bus drivers and one bus

mechani ¢ do not possess a separate and distinct comunity of interest. Based
upon the sane information, however, we do find a distinct community of interest
anmong t he bus drivers, bus nmechani cs, cust odi an/ bus drivers,

cust odi an/ nai nt enance, mnai nt enance mechani ¢ and food service personnel

Regardi ng the fragnentati on nandate, the District argues that it would be
hi ghly burdensome to conpel it to bargain with five different support staff
units (in addition to the existing unit of certificated teachers) ranging in
size fromthree to 13 enployes. W acknow edge the District's concern but note
that even if we concluded that the wunit sought by the Association was
appropriate, that conclusion would not automatically lead to the creation of
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four additional support staff units. W do conclude, however, given the facts
in this case that the establishnent of the separate bus driver/bus nechanic
unit would unduly fragnment the District's support staff workforce.

The bargaining history criterion is not particularly determinative in
this case. The record denonstrates a mixed practice in that the support staff
has been dealt with both as a total group as well as subgroups on sone
occasions. Mst recently, however, the Superintendent has net with a group of
support staff representatives in order to formulate wage and benefit proposals
for the Board's consideration

Reviewing the foregoing, we find that only the factors of separate
primary work site, distinctive primary duties and skills and, to a limted
extent, distinct work schedule, support the appropriateness of a separate unit
sought herein. Shared supervision, the absence of distinctive wages and fringe
benefits, the presence of sonme shared duties, the absence of a consistently
distinctive bargaining history, the absence of a distinctive purpose, and
fragmentation all support a conclusion that the unit sought is not appropriate.

Thus, on balance, we conclude that the wunit is not appropriate and have
di sm ssed the petition.

W acknow edge that as argued by the Association, we have found bus
driver wunits appropriate. However, as noted earlier, each case nust be
eval uat ed based upon its unique facts. That evaluation in this case produces a
result that the unit sought herein is not appropriate.

As we noted earlier herein, the facts in the record do denonstrate that
all blue collar enployes possess a community of interest. Consideration of the
fragmentation and bargaining history in the context of this comunity of

interest lead us to conclude that a blue collar unit would be appropriate under
Sec. 111.70(4)(d)2.a., Stats.

Dated at Madi son, Wsconsin this 14th day of February, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conmm ssi oner
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Concurrence

| concur with the result mnmy colleagues reach in this matter. It is fair
to add that | have no quarrel wth the factors they cite, and | believe they
have conpetently applied those factors to the facts herein.

| continue, however, to be unconfortable with the organi zational form of
the 7 Factor Test on which ny colleagues rely. This is not to say the factors,

t hensel ves, are inappropriate. They are not. This is to say, however, that
insofar as the 7 Factor listing suggests that each itemis free-standing and of
equal value, | find it to be confusing and even m sl eadi ng.

My colleagues respond to this concern by asserting that "(n)ot al

factors are given the sane weight," a paraphrase of Conm ssion dicta which
appeared in two cases issued eight and nine years ago, respectively, and once
nore in 1990. It's true enough. On reflection, however, this nmay nerely add

to the confusion, for nowhere have we explicated which factors we deem to be
t he heavi est, or whether their weight varies depending on the case.

Inferentially, perhaps, it is possible to gain sone sense of ny
col | eagues' "weighting systenf in this case. In their discussion of the term
"community of interest,"” for instance, ny colleagues correctly advise that past
Conmi ssi on deci sions have used that termin sunmmarizing Factors 2 through 5.
This seenms to suggest that they view these factors nore as "sub-factors," and,
thus, by inference, individually of |esser weight than those renaining. | do
not disagree. From ny perspective, | see no reason why that view should not be
consi stently applied on a prospective basis.

I am in further agreement with ny colleagues’ acknow edgment of the
definitional duality given the term "Community of Interest” by the Wsconsin
Supreme Court: ". . . when reviewing the conmission's decisions, it appears
that the concept (community of interest) involves simlar interests anong
enpl oyes who also participate in a shared purpose through their enploynent."
(Emphasi s supplied) 11/ Gven this acknow edgrment, it is disappointing that ny
col | eagues' anal ysis does not nore greatly reflect it.

In summary, the 7 Factor Test is an analytical construct | find to be, at
best, "helter-skelter."” Wile past and current Conm ssioners have attenpted to
apply it in a consciencious fashion since its first recitation in 1978, 12/ we
have been forced to buoy it, fromtinme to tine, with adroit argunents which
smack of mnake-shift expedi ency and seemingly shifting weights and priorities.
Perhaps we needn't restate it today. | predict, however, that there will cone
a tinme when we deemit helpful to do so.

11/ Arrowhead United Teachers v. WERC, 116 Ws.2d 580, 592, 342 N.wW2d 909
(1984).

12/ Lodi Jt. School District, Dec. No. 16667 (WERC, 1978).
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Dated at Madi son, Wsconsin this 14th day of February, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairperson
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